
Medicolegal
Validity of Contract of Assistant Not to Practice in Same

Place After Termination of Employment
The Supreme Court of Colorado had, in Freudenthal vs.

Espey (102 Pac. R. 280), a suit brought by the latter party,
its first case for decision involving the question of the validity
of such a contract as the one there, whereby the defendant,
employed as the assistant of the plaintiff, agreed that on the
termination of his employment he would cease "the practice
of medicine, surgery or obstetrics or the branches of either."
directly or indirectly, in the city, a place of about 10,000 in¬
habitants, for a period of five years.

Such contracts, the court says, must have an actual consid¬
eration appearing from or in the contract, or, at least, set
forth in the complaint. What is termed a legal consideration
is sufficient. It will not be inquired whether or not it is
adequate, or, in other words, equal in value to the restraint
agreed on. Nor will the court inquire whether the defendant
in submitting to the restraint made a judicious contract.

In this case the consideration on which the defendant en¬
tered into the contract as expressed therein was "the salary
and compensation" which would inure to him by reason of the
employment and association. The salary was $125 a month.
Then there were mutual promises to be performed which were
the consideration for each other. The plaintiff was to intro¬
duce the defendant to his patients and friends, furnish proper
conveyances, and in return the defendant was to exert his skill
and attend to the professional business of the plaintiff and
"earnestly endeavor to increase and built" it up. It was cer¬

tainly of great benefit to the defendant, an inexperienced pro¬
fessional man, to be associated with a capable and efficient,
member of his own profession, long experienced, and enjoying
an extensive practice. The public were likewise benefited,
locally, in having the inexperienced practitioner under the
direction of, and guided by, one skilled in his profession, and
equally so would the public elsewhere be benefited when he en¬

gaged in .his profession for himself. The court is clearly of
the opinion that the facts of this case disclosed a sufficient
legal consideration.

Taking up the next question of whether the contract was

reasonable, the court says that agreements like this must be
construed with reference to the objects sought to be attained
by them. The object here was the protection of the plaintiff
against competition in his profession. The nature of the busi¬
ness to protect was a medical practice extending far beyond
the limits of the city. He possessed this business and the
knowledge and the. skill that enabled him to acquire it. Cer¬
tainly in limiting the restriction to the city and for the period
of five years was only affording a fair protection to the in¬
terests of the party in favor of whom it was given, and not so

large as to interfere with the interests of the public. The re¬
straint was no larger than the needs of the plaintiff required.
It was of material benefit to him and was not oppressive on
the defendant, nor was it in any sense injurious to the public.
The contract was in no wise forbidden by any principle of
policy or law. The defendant could be as useful to the public
at any other place as in the city in question, and the interests
of the community elsewhere were as important as they were
there. Here the defendant had no business, was inexperienced
and presumably unskilled, and desired and sought the benefits
that would accrue to him by association with one so learned
and skilled in his profession as the plaintiff. It is a known
fact that professional skill, experience, and reputation con¬
stitute part of the individuality of any particular person, and
the amount of business which such person does depends largely
on the confidence reposed in him personally as a professional
man. Under such circumstances it is not to be presumed that
one whose personal excellency and skill have brought him a

profitable business will take another in, and by vouching for
such other's skill and honor endear him to his own patients
and leave such other free to steal away his profits.

The circumstances under which the defendant entered into
the employ of the plaintiff here were such as to justify the
latter in asking him to enter into some agreement of the
nature of that involved in this suit. It was of importance to

the plaintiff to exact of the defendant a covenant which would
prevent him on the termination of the service for utilizing the
knowledge and experience he had gained by such service in
destroying the plaintiff's business. It was reasonable and
proper. Besides, the court is not disposed by judicial decree
to render it practically impossible for the unlearned to better
their condition, and become skilled in a trade or experienced
in a profession, by means of proper apprenticeships, as it
would do, were it to declare this contract void. Few profes¬
sional men would take assistants and intrust them with their
business, impart to them their knowledge and skill, bring them
in contact with their clients and patients, unless they be as¬

sured that the knowledge and skill imparted and the friend¬
ships and associations formed would not be used, when the
services were ended, to appropriate the very business such
assistants Avere employed to maintain and enlarge.

A distinction exists between that class of contracts binding
one to desist from the practice of a learned profession and
those which bind one who has sold out a mercantile or other
kind of business and the good will therewith connected, not
to engage again in that business. In the former class there
should be a reasonable limit as to time so as to prevent the
contract from operating with unnecessary harshness against
the person who is to abstain from practicing his profession at
a time when his so doing could in no wise benefit the other
contracting party. In the latter class such limit is not essen¬
tial to the validity of the contract, but the restraint may be
indefinite. The contract in this case met the requirements of
this rule.

Entertaining these views, the court affirms a decree in the
plaintiff's favor, enjoining the defendant from doing what he
agreed not to do.

Validity and Construction of Illegally Limited License—Right
to Verification License

The Court of Civil Appeals of Texas says, in Board of
Medical Examiners of Texas vs. Taylor (120 S. W. R. 574),
that the board refused Mrs. Taylor's application for the verifi¬
cation license required by the medical practice act of 1907 to
practice medicine, tendering her instead one to practice"obstetrics only." This was based on the fact that her
original license, issued by a district board of medical exam¬
iners in 1889, used the words, "branches of obstetrics and
diseases peculiar to women and children." But the district
board certified that it had examined the applicant "as required
by the laws of the State of Texas," and was "satisfied" as to
her "qualifications," while it was duly established that from
such time she had been a legal and regular practitioner of
medicine, in general practice in the state.

Under these circumstances, the court considers that she
was entitled to a writ of mandamus to compel the issuance
of a verification license "to practice medicine," without the
limitation sought to be imposed on her. It says that it does
not think that in the facts admitted and by giving propereffect to the entire language of the certificate that the words
in the certificate, "branches of obstetrics and diseases peculiar
to women and children," were intended, or should be so con¬
strued, by the board to declare that they were not "satisfied"
as to the applicant's qualifications in the requirements of the
law. If the board intended by the words just mentioned to
designate in the certificate the branch or department of
medicine that she was to practice, any such designation would
have no legal force or effect, would be surplusage, and would
not affect her legal rights in the premises. So the fact,
appearing from the certificate and admitted, that she
appeared before the board, not as an applicant to practice
midwifery or obstetrics only, and bearing in mind that the
board was not authorized to give certificates "to females
practicing midwifery exclusively," and it appearing that the
board intended to and did act within its legal authority, it
follows that the court would not be justified or warranted
in construing the certificate in question to be a certificate
intended to certify the right to practice obstetrics only.

Holding as the court does, that the legal effect of the cer¬
tificate granted to the applicant by the district medical board
was to authorize her "to practice medicine under the laws at
the time in force, it follows that she was entitled to a veri.1-
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cation license at the hands of the state board as broad as

the legal effect of her certificate, which, by force of the law,
was "to practice medicine." The duty of verification imposed
on the state board by the law is to confirm or substantiate
something already done. The power involved in the verfica-
tion extends to the ascertainment of the genuineness and valid
existence of the license previously by law granted by author¬
ized board, and the identity of the person claiming and pre¬
senting the same, there being no cause as defined in section 11
of the act authorizing a refusal to issue.
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Titles marked with an asterisk (*) are abstracted below.

Medical Record, New York
November 13

1 "Diabetic Coma : Is it Due to Acidosis? H. S. Stark, New York.
2 »Treatment of Amebic Dysentery. W. E. Deeks and W. F.

Shaw, Ancon, Canal Zone.
3 Surgical Treatment of Severe and Late Cases of Amebic

Dysentery. A. B. Herrick. Ancon, Canal Zone.
4 *Pathogenesis of Tabetic Arthropathies Based on an Anatomic

and Clinical Study of Two Cases. A. Gordon, Philadefphia.
5 *Six Hundred Cases of Heart Disease. J. N. Hall, Denver.
6 Twenty Cases of Pulmonarv Tuberculosis without Bacilli in

the Blood. L. Rosenberg. Bedford Station, N. Y.
7 Wrist Support for Sphygmographic Tracing. D. Felberbaum,

New York.

1. Diabetic Coma.—Stark is opposed to the assumption that
the coma is due to acidosis, because: 1, A decided acetonuria
occurs in the course of numerous diseases of widely different
characters, e. g. gastrointestinal disorders of childhood (cyclic
vomiting), acute yellow atrophy of the liver, eclampsia, per¬
nicious vomiting of pregnancy, intoxications from metals and
anesthetics, etc. 2, Acidosis may occur in health on a con¬

tinuous sugar-free diet, and also during physiologic starva¬
tion, and during inanition from wasting disorders, such as

carcinoma and tuberculosis. 3, Adyspneic coma, not unlike
true diabetic coma, is encountered in other diseases than dia¬
betes, such as measles, scarlet fever and typhoid. Save for
the presence of dextrose in the urine, these comas could not
be clinically differentiated. 4. Diabetic coma may occur
without acidosis, but with a large ammonia excretion. There
are quite a number of such cases recorded in literature and
they have an important bearing on the question of the
origin of coma. 5, Alkali therapy has been notoriously a

failure, either as a prophylactic or as a curative measure.
Stark believes that the failure of alkali medication, either
to abort or to tide the patient over an attack, seals the fate
of the acidosis theory.

2. Treatment of Amebic Dysentery.—The rest-supportive
treatment, consisting of rest in bed, a milk diet, the use of
mild irrigations and bismuth subnitrate in heroic doses, has
given Deeks and Shaw by far the most satisfactory results.
Surgical interference, they say, is indicated if improvement
does not rapidly follow the above-mentioned method.

4. Abstracted in The Journal, July 31, 1909, page 405.
5. Heart Disease.—This is an elaborate statistical analysisof the subject.

Boston Medical and Surgical Journal
November 11

8 The Dysentery Epidemic at Danvers Hospital in 1008. C. T.Ryder, Boston.
9 Investigation of Possible and Probable Sources of Infection

and of Causes of Spread of Dysentery in Danvers Hospital.C. T. Ryder, Boston.
10 Identification of Epidemic Dysentery in Danvers Hospital as

Due Mainly to Bacillus Dysenteriœ. E. T. F. Richards. A:
II. Peabody and M. M. Canavan, Boston.

11 Agglutinations in Danvers Dysentery Cases; Comparative and
Serial Tests with Shiga and Flexner-IIarris Strains of
Bacillus Disenterias.  . T. F. Richards. Bostor.

12 The Blood Cell Picture in Bacfllary Dysentery. M. M. Cana¬
van. Boston.

13 The Lesions of Bacillary Dysentery. E. E. Southard and E.
T. F. Richards, Boston.

14 The Nervous System in Bacillary Dysentery. E. E. Southard
and C. G. McGaffin. Boston.

15 Ulcerative Vaginitis in a Case of Bacillary Dysentery. M. M.
Canavan, Boston.

16 Occurrence of Dysentery in Hospitals and in the Community
at Large, with a Summary of Prophylactic Measures which
Should be Employed to Check the Discase. C. T. Ryder,Boston.

17 Conclusions from Work on the Danvers Dysentery Epidemic of
1908. E. E. Southard, Boston.

18 "Vaccine Treatment of Lobar Pneumonia. T. Leary, Boston.
19 Immediate Results and Surgical Complications of Gastro¬

enterostomy. F. T. Murphy, Boston.
20 Physiologie Aspects of Gastroenterostomy. W. B. Cannon,

Boston.
18. Vaccine Treatment of Lobar Pneumonia.—Believing that

the data obtained from the treatment of cases of alcoholic
pneumonia would at least be suggestive, Leary appealed to
several medical groups to test the value of vaccine on the
alcoholic and extreme cases. Pneumococeus vaccine was fur¬
nished for the treatment of 34 patients of this type, of whom
6 died (17.7 per cent). In a larger series of cases of ordi¬
nary pneumonia (49), 15 per cent, came to crisis in three
days, and but 2 deaths were reported. The total deaths for
the series of 83 cases were 8, or 9.7 per cent. It was noted
by most observers that rapid relief of toxemic conditions,
which were present in serious cases, followed the use of vac¬
cine, and in cases of uncontrollable delirium an abatement
of the delirium was prompt. The results are encouraging
enough, Leary believes, to justify the wider application of
this treatment. For the purpose of obtaining data from a
sufficient number of cases to furnish material for definite
conclusions, a fund has been established through the munifi¬
cence of public-spirited citizens in Boston by means of which
pneumococeus vaccine will be furnished without cost for the
treatment of lobar pneumonia.

New York Medical Journal
November 13

21 Historical Sketch of the College of Physicians of Philadelphia.F. P. Henry. Philadelphia.
22 New Fields and Methods in Psychology. F. Peterson, NewYork.
23 »The Technic of Orcheopexy. F. Torek, New York.
24 *Central Dislocations of the Femur with Fracture of the

Acetabulum. A. E. Halstoad, Chicago.25 Treatment of Appendicular Collections of Pus. W. L. Harris,
Providence. It. I.

26 Pityriasis Rosea with Pseudovesicles. U. J. Wile, New York.27 Medical Charity. L. H. Schwartz, New York.
28 No Free Hydrochloric Acid in the Stomach. J. Ballagi, Home¬

stead, Pa.

23. Orcheopexy.—The operation devised by Torek is per¬
formed in the following manner: The testicle is exposed
through an incision over the inguinal canal. The aponeurosis
of the external oblique muscle is split to the same extent
as in the operation of inguinal hernia. Testicle and cord are
freed from all their coats. As regards the testicle, Torek
is of the opinion that it is a decided advarftage to liberate
it by turning back its tunica vaginalis, as direct attachment
to the fascia of the thigh is doubtless firmer than if the
tunica vaginalis were interposed. The vas deferens and the
vessels of the cord must be denuded of all their coverings.
The gubernaculum testis is removed, so that nothing remains
of the cord but the vas deferens and the blood-vessels, and
these should be separated from all surrounding connective
tissue to a point high up behind the abdominal parietes.
Should any vessel exceptionally prevent the testicle from
being drawn down, it may be divided.

The next step is to make an incision in the thigh to expose
the fascia lata. The site for this incision is determined by
taking the testicle out of the inguinal wound and drawing
it down gently. The point at which it touches the thigh is
chosen for the incision. The direction of the incision is from
in front backward and slightly downward, thus coinciding
with the natural lines of the skin. A pocket is made by
gently digging with the finger from the lower end of the
inguinal wound through the loose connective tissue to the
bottom of the scrotum. Here the pocket is opened by an
incision, which must correspond in length and direction pre¬
cisely with that in the thigh, in order that the cut edges may
be united evenly, without tension and without folds. The
testicle may now be drawn down through the newly formed
canal and be made to emerge from the scrotal wound. Or
it may be left above until one is ready to suture it to the
fascia. In that case, however, the canal should be kept openby inserting an instrument or a strip of gauze through it.
Torek prefers this because the testicle being left above, is
out of the way during the next step of the operation, the
union of the upper edge of the thigh wound to the corre¬
sponding edge of the scrotal wound.
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